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REMARKS/ARGUMENTS 

The present amendment is submitted in an earnest effort to advance the case to 
issue without delay. 

Applicants have amended the specification to confirm benefit of priority under 35 
U.S.C. § 119(e) of Provisional Application S/N 60/294.461 filed May 30. 2001. Claim 
for priority was submitted in the Oath/Declaration on the original filing date. The 
Examiner is requested to confirm this claim for priority. 

Claims 1-15 were Provisionally rejected for obviousness-type double patenting 
overclaims 1-7 of co-pending application Serial No. 10/022.458. Likewise, claims 1-15 
were Provisionally rejected for obviousness-type double patenting over claims 1-10 of 
co-pending application Serial No. 10/370.855. 

Applicants herewith submit a Temiinal Disclaimer which is believed to obviate the 
Provisional rejections. 

The Examiner has noted that the use of trademarks such as "D-Squame" and 
"Flexcon" require capitalization. Applicants have amended the specification to conform 
to this requirement. 

Claim 15 was rejected under 35 U.S.C. § 112, second paragraph. It was the 
Examiner's belief that between steps (B) and (C) there was an omitted step defining a 
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time as to when the adhesive strip was placed against the skin. Clarification was 
requested. Applicants traverse this rejection. 

The aging process is a slow one. Cosmetic products which treat the signs of 
aging in a serious manner do not instantaneously correct the condition. They work over 
a series of weeks and months. Thus, timing for testing any change in skin condition 
due to aging is not highly time critical. All that is needed is a measurement at regular 
intervals between the cycling steps (B)/(C) and a subsequent comparison 
measurement. See the discussion at paragraph [00034] of the specification. There is 
nothing indefinite with respect to the claims or the disclosure on timing. 

Claim 15 was also Indicated to be indefinite for the expression "fixative device" for 
purportedly not setting out the metes and bounds of the claim. Applicants traverse this 
rejection. 

"Fixative device" is well illustrated in the specification. In paragraph [00027] 
"fixative" is identified as something for maintaining a developed image of a wrinkle for a 
sustained period of time. Fixation can be chemical in nature. Among the disclosed 
examples were UV or natural or fluorescent sensitive activatable monomers or 
oligomers blended into the adhesives. Once the adhesive has formed a wrinkle 
pattern, the light sensitive components now exposed to UV or natural or fluorescent 
light harden the impression. This is a fixation form. 

Another example of a fixative system is found in paragraph [00028]. A blackened 
substrate serves as a receiving fixative device. A transparent strip receives a wrinkle 
imprint onto an adhesive surface. This image surface is then fixed by being overlain 
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onto the blackened substrate. There is also described a reverse system. Here the 
imaged adhesive layer is on a darkened area and the fixative is a transparent sheet that 
receives the imprinted surface. 

Claims 1-3 and 8-1 1 were rejected under 35 U.S.C. § 102(b) as anticipated by GB 
2 284 154. Applicants traverse this rejection. 

GB-A-2 284 154 was cited for disclosing the use of a cosmetic pomposition with a 
test device. A closer review of this reference reveals that the testing involved an 
experimental clinical trial. Volunteer subjects were treated with a anti-elastase agent 
containing cosmetic composition. Test impressions were taken at various periods of 
time subsequent to the treatment. 

Unlike the reference, applicants' claims are directed to a test device that is 
packaged with the cosmetic composition. This test device is operated by the 
purchasing consumer . It is not a clinical tool. Applicants' test devices are simple to 
use. A first and second imprint are placed adjacent to one another. This allows an 
untrained consumer's eye to easily distinguish whether there is progress in eliminating 
the signs of aging. By contrast, the reference requires all sorts of complicated 
measurement devices including a computer, firmness gauge and printer to provide a 
read-out. See page 5 (lines 35-39). GB '154 does not disclose a packaged test device, 
nor a consumer self evaluating test device, nor an imaging card for receiving and 
placing adjacent to one another the imprint from first and second strips. For these 
reasons, the reference could not anticipate the claims. 
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The Examiner notes that the "package" does not impart patentable weight with 
regard to a § 102 rejection absent functional relationship between the package and the 
product, and because the product still functions equally effectively with or without the 
package. 

Applicants note in response that the package aspect is Important because the 
claimed product system is Intended for a consumer to self evaluate with a test device. 
There must be some vehicle for providing the consumer both with th^ relevant cosmetic 
composition and appropriate test device. This is achieved by co-packaging device and 
composition. There Is thus a functional relationship between these elements of the 
claims. Although the composition and test device could operate independently of one 
another, consumers would find it extremely difficult to separately locate these Items in 
commerce. The consumer would have no training in finding cosmetic compositions for 
anti-aging which are appropriate for use with the particular test device. Certainly the 
incentive for using the two elements together would be absent were these not 
packaged In concert. 

Claims 1-15 were rejected under 35 U.S.C. § 103(a) as unpatentable over GB 2 
284 154 in view of US Patent 5,088,502. Applicants traverse this rejection. 

Applicants provide a consumer who has bought a cosmetic product with anti-aging 
advertising claims, a mechanism to establish proof of those advertising claims. Proof Is 
provided through a strip or tape capable of taking a skin imprint. Over time, the 
consumer utilizes one and then another of the strips in application against the skin. 
The resultant imprint of the proof strip Is a measure of the fine lines and wrinkles on the 
skin surface. The imprint Is saved on a card awaiting a further test some days, weeks 
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or months later. First and second (and subsequent) imprints are placed on a card one 
next to another. By lining up the progression of skin images, the consumer can 
evaluate whether the product works for that person. The system has achieved success 
through Pond's® Dramatic Results facial products which package Proof Strips within a 
carton alongside the cosmetic product. This has for the first time allowed consumers to 
evaluate advertising claims. 

GB '154 concerns testing of cosmetic composition results on sl^in as this relates to 
an experimental clinical trial. Volunteer subjects were treated with a anti-elastase agent 
containing the cosmetic composition. Test impressions were taken at various periods 
of time subsequent to the treatment. These impressions were analyzed by serious 
complex equipment. Impressions of the skin were examined using a binocular 
magnifier and the results delivered to an IBM computer with an apparently sophisticated 
image analysis software. These procedures are quite remote from those appropriate to 
a consumer perfonning self evaluation. 

Among the aspects of independent claims 1 and 15 lacking in the primary 
reference are: (1) a test device suitable for consumers to self evaluate themselves; (2) 
a package or kit which combines both the cosmetic composition and the test device 
together; and (3) a fixative device or imaging card receiving the wrinkle imprinted 
adhesive strip. 

US '502 discloses a device for sampling the skin comprising an opaque, flexible 
substrate 12 with a dark colored light absorbing area 14 and a layer 16 of adhesive 
overlying the absorbing area. The light absorbing area was considered as constituting 
a dark colored substrate per the claims. 
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A major feature of the present invention is not simply to tal<e imprint of fine lines 
and wrinkles. Rather there was sought a simple self-evaluation tool for measuring 
changes over prolonged application period with respect to fine lines and wrinkles or 
other aging susceptible parts of the human dermis. Without a simple mechanism for 
storing the imprint in an undisturbed state, the first sample would either undergo 
change or be lost. Applicants identified the need for some sort of a fixative 
arrangement that would be consumer use friendly. ^ 

US '502 does not disclose how an imprint can be protected for future reference. 
The method according to US '502 involves first removal of protective film 18. See 
column 2, lines 16-18. Any protection for the adhesive layer 16 provided by protective 
film 18 occurs prior to use of the test device. Once the protective film 18 has been 
removed, it is discarded. An imprint of skin can then be taken by the combination of 
substrate 12 with a dark colored area 14 bearing an adhesive layer 16. Once the skin 
imprint is achieved on the surface of 16, there is no mechanism such as a transparent 
overlayer to cover and presen/e that image for a future time. 

Both of the references are deficient by not disclosing or suggesting that after an 
imprint is achieved, fixation is needed of the imprint to review at a future time and in a 
context outside of a clinical laboratory with expensive equipment. These references do 
not mention this problem nor provide any simple solution. For these reasons, the 
combination of art would not render independent claims 1 and 15 obvious. 

Many of the dependent claims are even further removed from the references. For 
instance, dependent claim 12 recites that the test device is placed into a carton 
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alongside a cosmetic composition. Nothing of the sort is mentioned in either of the 
references. There simply is no prima facie case of obviousness. 

Claim 6 was rejected under 35 U.S.C. § 103(a) as unpatentable over GB 2 284 
154 in view of US Patent 5,088.502, and further in view of US Patent 6,270,783. 
Applicants traverse this rejection. 

The deficiencies of GB '154 and US '502 have been discussed ^above. The 
Examiner is referred to that discussion. 

US '783 does not remedy the basic deficiencies of the primary references with 
respect to independent claim 1 through which it depends. None of the three references 
disclose the problem of allowing consumers to test efficacy of commercial anti-aging 
cosmetics within the context of their own home. The references do not disclose kits or 
packaged together test devices with relevant cosmetic compositions. Neither is there 
any disclosure of fixative devices or imaging cards which allow the adhesively formed 
skin imprints to be preserved for prolonged periods of time. Without preservation, there 
can be no hope of comparison on the progress of anti-aging cosmetic chemistry. The 
device and fixative must all be done within the context of consumer home use. The 
references utterly fail to suggest the problem and presently claimed solution. 
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In view of the foregoing amendment and comments, applicants request the 
Examiner to reconsider the rejection and now allow the claims. 



Respectfully submitted, 

Milton L. Honig ^ 
Registration No. 28,617 
Attorney for Applicant(s) 

MLH/sm 
(201)840-2403 
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